
375 

Financial Stability Oversight Council § 1301.12 

§ 1301.11 Administrative appeals. 
(a) Grounds for administrative appeals. 

A requester may appeal an initial de-
termination of the Council, including 
but not limited to a determination: 

(1) To deny access to records in whole 
or in part (as provided in § 1301.8(b)(4)); 

(2) To assign a particular fee cat-
egory to the requester (as provided in 
§ 1301.12(c)); 

(3) To deny a request for a reduction 
or waiver of fees (as provided in 
§ 1301.12(f)(7)); 

(4) That no records could be located 
that are responsive to the request (as 
provided in § 1301.8(b)(5)); or 

(5) To deny a request for expedited 
processing (as provided in § 1301.7(c)(5)). 

(b) Time limits for filing administrative 
appeals. An appeal, other than an ap-
peal of a denial of expedited processing, 
must be submitted within thirty-five 
(35) days of the date of the initial de-
termination or the date of the letter 
transmitting the last records released, 
whichever is later. An appeal of a de-
nial of expedited processing must be 
made within ten (10) days of the date of 
the initial determination to deny expe-
dited processing (see § 1301.7). 

(c) Form and content of administrative 
appeals. The appeal shall— 

(1) Be made in writing or via the 
Internet; 

(2) Be clearly marked on the appeal 
request and any envelope that encloses 
it with the words ‘‘Freedom of Infor-
mation Act Appeal’’ and addressed to 
Financial Stability Oversight Council, 
U.S. Department of the Treasury, 1500 
Pennsylvania Avenue NW., Wash-
ington, DC 20220; 

(3) Set forth the name of and contact 
information for the requester, includ-
ing a mailing address, telephone num-
ber, and, if available, an email address 
at which the Council may contact the 
requester regarding the appeal; 

(4) Specify the date of the initial re-
quest and date of the letter of initial 
determination, and, where possible, en-
close a copy of the initial request and 
the initial determination being ap-
pealed; and 

(5) Set forth specific grounds for the 
appeal. 

(d) Processing of administrative ap-
peals. Appeals shall be stamped with 
the date of their receipt by the office 

to which addressed, and shall be proc-
essed in the approximate order of their 
receipt. The receipt of the appeal shall 
be acknowledged by the Council and 
the requester advised of the date the 
appeal was received and the expected 
date of response. 

(e) Determinations to grant or deny ad-
ministrative appeals. The Chairperson of 
the Council or his/her designee is au-
thorized to and shall decide whether to 
affirm or reverse the initial determina-
tion (in whole or in part), and shall no-
tify the requester of this decision in 
writing within twenty (20) days (exclu-
sive of Saturdays, Sundays, and legal 
public holidays) after the date of re-
ceipt of the appeal, unless extended 
pursuant to § 1301.7(e). 

(1) If it is decided that the appeal is 
to be denied (in whole or in part) the 
requester shall be— 

(i) Notified in writing of the denial; 
(ii) Notified of the reasons for the de-

nial, including the FOIA exemptions 
relied upon; 

(iii) Notified of the name and title or 
position of the official responsible for 
the determination on appeal; 

(iv) Provided with a statement that 
judicial review of the denial is avail-
able in the United States District 
Court for the judicial district in which 
the requester resides or has a principal 
place of business, the judicial district 
in which the requested records are lo-
cated, or the District of Columbia in 
accordance with 5 U.S.C. 552(a)(4)(B); 
and 

(v) Provided with notification that 
mediation services may be available to 
the requester as a non-exclusive alter-
native to litigation through the Office 
of Government Information Services in 
accordance with 5 U.S.C. 552(h)(3). 

(2) If the Council grants the appeal in 
its entirety, the Council shall so notify 
the requester and promptly process the 
request in accordance with the decision 
on appeal. 

§ 1301.12 Fees for processing requests 
for Council records. 

(a) In general. The Council shall 
charge the requester for processing a 
request under the FOIA in the amounts 
and for the services set forth in para-
graphs (b) through (d) of this section, 
except if a waiver or reduction of fees 
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is granted under paragraph (f) of this 
section, or if, pursuant to paragraph 
(e)(4) of this section, the failure of the 
Council to comply with certain time 
limits precludes it from assessing cer-
tain fees. No fees shall be charged if 
the amount of fees incurred in proc-
essing the request is below $25. 

(b) Fees chargeable for specific services. 
The fees for services performed by the 
Council shall be imposed and collected 
as set forth in this paragraph (b). 

(1) Duplicating records. The Council 
shall charge a requester fees for the 
cost of copying records as follows: 

(i) $.15 per page, up to 81⁄2 × 14″, made 
by photocopy or similar process. 

(ii) Photographs, films, and other 
materials—actual cost of duplication. 

(iii) Other types of duplication serv-
ices not mentioned above—actual cost. 

(iv) Material provided to a private 
contractor for copying shall be charged 
to the requester at the actual cost 
charged by the private contractor. 

(2) Search services. The Council shall 
charge a requester for all time spent by 
its employees searching for records 
that are responsive to a request, in-
cluding page-by-page or line-by-line 
identification of responsive informa-
tion within records, even if no respon-
sive records are found. The Council 
shall charge the requester fees for 
search time as follows: 

(i) Searches for other than electronic 
records. The Council shall charge for 
search time at the salary rate(s) (basic 
pay plus sixteen (16) percent) of the 
employee(s) who conduct the search. 
This charge shall also include transpor-
tation of employees and records at ac-
tual cost. Fees may be charged for 
search time even if the search does not 
yield any responsive records, or if 
records are exempt from disclosure. 

(ii) Searches for electronic records. The 
Council shall charge the requester for 
the actual direct cost of the search, in-
cluding computer search time, runs, 
and the operator’s salary. The fee for 
computer output shall be the actual di-
rect cost. For a requester in the 
‘‘other’’ category, when the cost of the 
search (including the operator time 
and the cost of operating the computer 
to process a request) equals the equiva-
lent dollar amount of two hours of the 
salary of the person performing the 

search (i.e., the operator), the charge 
for the computer search will begin. 

(3) Review of records. The Council 
shall charge a requester for time spent 
by its employees examining responsive 
records to determine whether any por-
tions of such record are withholdable 
from disclosure, pursuant to the FOIA 
exemptions of 5 U.S.C. 552(b). The 
Council shall also charge a requester 
for time spent by its employees redact-
ing any such withholdable information 
from a record and preparing a record 
for release to the requester. The Coun-
cil shall charge a requester for time 
spent reviewing records at the salary 
rate(s) (i.e., basic pay plus sixteen (16) 
percent) of the employees who conduct 
the review. Fees may be charged for re-
view time even if records ultimately 
are not disclosed. 

(4) Inspection of records in the reading 
room. Fees for all services provided 
shall be charged whether or not copies 
are made available to the requester for 
inspection. However, no fee shall be 
charged for monitoring a requester’s 
inspection of records. 

(5) Other services. Other services and 
materials requested which are not cov-
ered by this part nor required by the 
FOIA are chargeable at the actual cost 
to the Council. Charges permitted 
under this paragraph may include: 

(i) Certifying that records are true 
copies; and 

(ii) Sending records by special meth-
ods (such as by express mail, etc.). 

(c) Fees applicable to various categories 
of requesters— (1) Generally. The Council 
shall assess the fees set forth in para-
graph (b) of this section in accordance 
with the requester fee categories set 
forth below. 

(2) Requester selection of fee category. 
A requester shall identify, in the ini-
tial FOIA request, the purpose of the 
request in one of the following cat-
egories: 

(i) Commercial. A commercial use re-
quest refers to a request from or on be-
half of one who seeks information for a 
use or purpose that furthers the com-
mercial, trade, or profit interests of 
the requester or the person on whose 
behalf the request is made, which can 
include furthering those interests 
through litigation. The Council may 
determine from the use specified in the 
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request that the requester is a com-
mercial user. 

(ii) Educational institution. This refers 
to a preschool, a public or private ele-
mentary or secondary school, an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, and an institution of 
vocational education, which operates a 
program or programs of scholarly re-
search. This category does not include 
requesters seeking records for use in 
meeting individual academic research 
or study requirements. 

(iii) Non-commercial scientific institu-
tion. This refers to an institution that 
is not operated on a ‘‘commercial’’ 
basis, as that term is defined in para-
graph (c)(2)(i) of this section, and 
which is operated solely for the pur-
pose of conducting scientific research, 
the results of which are not intended to 
promote any particular product or in-
dustry. 

(iv) Representative of the news media. 
This refers to any person or entity that 
gathers information of potential inter-
est to a segment of the public, uses its 
editorial skills to turn the raw mate-
rials into a distinct work, and distrib-
utes that work to an audience. In this 
paragraph (c)(2)(iv), the term ‘‘news’’ 
means information that is about cur-
rent events or that would be of current 
interest to the public. Examples of 
news-media entities are television or 
radio stations broadcasting to the pub-
lic at large and publishers of periodi-
cals (but only if such entities qualify 
as disseminators of ‘‘news’’) who make 
their products available for purchase 
by subscription or by free distribution 
to the general public. These examples 
are not all-inclusive. Moreover, as 
methods of news delivery evolve (for 
example, the adoption of the electronic 
dissemination of newspapers through 
telecommunications services), such al-
ternative media shall be considered to 
be news media entities. A freelance 
journalist shall be regarded as working 
for a news media entity if the jour-
nalist can demonstrate a solid basis for 
expecting publication through that en-
tity, whether or not the journalist is 
actually employed by the entity. A 
publication contract would present a 
solid basis for such an expectation; the 

Council may also consider the past 
publication record of the requester in 
making such a determination. 

(v) Other Requester. This refers to a 
requester who does not fall within any 
of the categories described in para-
graphs (c)(2)(i)–(iv) of this section. 

(d) Fees applicable to each category of 
requester. The Council shall apply the 
fees set forth in this paragraph, for 
each category described in paragraph 
(c) of this section, to requests proc-
essed by the Council under the FOIA. 

(1) Commercial use. A requester seek-
ing records for commercial use shall be 
charged the full direct costs of search-
ing for, reviewing, and duplicating the 
records they request as set forth in 
paragraph (b) of this section. Moreover, 
when a request is received for disclo-
sure that is primarily in the commer-
cial interest of the requester, the Coun-
cil is not required to consider a request 
for a waiver or reduction of fees based 
upon the assertion that disclosure 
would be in the public interest. The 
Council may recover the cost of search-
ing for and reviewing records even if 
there is ultimately no disclosure of 
records or no records are located. 

(2) Educational and non-commercial sci-
entific uses. A requester seeking records 
for educational or non-commercial sci-
entific use shall be charged only for the 
cost of duplicating the records they re-
quest, except that the Council shall 
provide the first one hundred (100) 
pages of duplication free of charge. To 
be eligible, the requester must show 
that the request is made under the aus-
pices of a qualifying institution and 
that the records are not sought for a 
commercial use, but are sought in fur-
therance of scholarly (if the request is 
from an educational institution) or sci-
entific (if the request is from a non- 
commercial scientific institution) re-
search. These categories do not include 
a requester who seeks records for use 
in meeting individual academic re-
search or study requirements. 

(3) News media uses. A requester seek-
ing records under the news media use 
category shall be charged only for the 
cost of duplicating the records they re-
quest, except that the Council shall 
provide the requester with the first one 
hundred (100) pages of duplication free 
of charge. 
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(4) Other requests. A requester seeking 
records for any other use shall be 
charged the full direct cost of search-
ing for and duplicating records that are 
responsive to the request, as set forth 
in paragraph (b) of this section, except 
that the Council shall provide the first 
one hundred (100) pages of duplication 
and the first two hours of search time 
free of charge. The Council may re-
cover the cost of searching for records 
even if there is ultimately no disclo-
sure of records, or no records are lo-
cated. 

(e) Other circumstances when fees are 
not charged. Notwithstanding para-
graphs (b), (c), and (d) of this section, 
the Council may not charge a requester 
a fee for processing a FOIA request if— 

(1) Services were performed without 
charge; 

(2) The cost of collecting a fee would 
be equal to or greater than the fee 
itself; 

(3) The fees were waived or reduced in 
accordance with paragraph (f) of this 
section; or 

(4) The Council fails to comply with 
any time limit under § 1301.7 or §1301.11, 
and no unusual circumstances (as that 
term is defined in § 1301.7(e)) or excep-
tional circumstances apply to the proc-
essing of the request; or 

(5) The requester is an educational or 
noncommercial scientific institution 
or a representative of the news media 
(as described in paragraphs (c)(2)(ii) 
through (iv) of this section), then the 
Council shall not assess the duplication 
fees. 

(f) Waiver or reduction of fees. (1) A re-
quester shall be entitled to receive 
from the Council a waiver or reduction 
in the fees otherwise applicable to a 
FOIA request whenever the requester: 

(i) Requests such waiver or reduction 
of fees in writing and submits the writ-
ten request to the Council together 
with or as part of the FOIA request, or 
at a later time consistent with 
§ 1301.5(b)(7) to process the request; and 

(ii) Demonstrates that the fee reduc-
tion or waiver request is in the public 
interest because: 

(A) Furnishing the information is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the government; and 

(B) Furnishing the information is not 
primarily in the commercial interest of 
the requester. 

(2) To determine whether the re-
quester has satisfied the requirements 
of paragraph (f)(1)(ii)(A) of this section, 
the Council shall consider: 

(i) The subject of the requested 
records must concern identifiable oper-
ations or activities of the federal gov-
ernment, with a connection that is di-
rect and clear, not remote or attenu-
ated; 

(ii) The disclosable portions of the re-
quested records must be meaningfully 
informative about government oper-
ations or activities in order to be 
‘‘likely to contribute’’ to an increased 
public understanding of those oper-
ations or activities. The disclosure of 
information that already is in the pub-
lic domain, in either a duplicative or a 
substantially identical form, would not 
be as likely to contribute to such un-
derstanding where nothing new would 
be added to the public’s understanding; 

(iii) The disclosure must contribute 
to the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester. 
A requester’s expertise in the subject 
area and ability and intention to effec-
tively convey information to the public 
shall be considered. It shall be pre-
sumed that a representative of the 
news media will satisfy this consider-
ation. 

(iv) The public’s understanding of the 
subject in question, as compared to the 
level of public understanding existing 
prior to the disclosure, must be en-
hanced by the disclosure to a signifi-
cant extent. 

(3) To determine whether the re-
quester satisfies the requirement of 
paragraph (f)(1)(ii)(B) of this section, 
the Council shall consider: 

(i) Any commercial interest of the re-
quester (with reference to the defini-
tion of ‘‘commercial use’’ in 
§ 1301.12(c)(2)(i)), or of any person on 
whose behalf the requester may be act-
ing, that would be furthered by the re-
quested disclosure. In the administra-
tive process, a requester may provide 
explanatory information regarding this 
consideration; and 
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(ii) Whether the public interest is 
greater in magnitude than that of any 
identified commercial interest in dis-
closure. The Council ordinarily shall 
presume that, if a news media re-
quester satisfies the public interest 
standard, the public interest will be 
the interest primarily served by disclo-
sure to that requester. Disclosure to 
data brokers or others who merely 
compile and market government infor-
mation for direct economic return 
shall not be presumed to primarily 
serve the public interest. 

(4) Where only some of the records to 
be released satisfy the requirements for 
a waiver or reduction of fees, a waiver 
or reduction shall be granted for those 
records. 

(5) Determination of request to reduce 
or waive fees. The Council shall notify 
the requester in writing regarding its 
determinations to reduce or waive fees. 

(6) Effect of denying request to reduce 
or waive fees. If the Council denies a re-
quest to reduce or waive fees, then the 
Council shall advise the requester, in 
the denial notification letter, that the 
requester may incur fees as a result of 
processing the request. In the denial 
notification letter, the Council shall 
advise the requester that the Council 
will not proceed to process the request 
further unless the requester, in writ-
ing, directs the Council to do so and ei-
ther agrees to pay any fees that may 
apply to processing the request or 
specifies an upper limit (of not less 
than $25) that the requester is willing 
to pay to process the request. If the 
Council does not receive this written 
direction and agreement/specification 
within thirty (30) days of the date of 
the denial notification letter, then the 
Council shall deem the FOIA request to 
be withdrawn. 

(7) Appeals of denials of requests to re-
duce or waive fees. If the Council denies 
a request to reduce or waive fees, then 
the requester shall have the right to 
submit an appeal of the denial deter-
mination in accordance with § 1301.11. 
The Council shall communicate this 
appeal right as part of its written noti-
fication to the requester denying the 
fee reduction or waiver request. The re-
quester shall clearly mark its appeal 
request and any envelope that encloses 

it with the words ‘‘Appeal for Fee Re-
duction/Waiver.’’ 

(g) Notice of estimated fees; advance 
payments. (1) When the Council esti-
mates the fees for processing a request 
will exceed the limit set by the re-
quester, and that amount is less than 
$250, the Council shall notify the re-
quester of the estimated costs, broken 
down by search, review and duplication 
fees. The requester must provide an 
agreement to pay the estimated costs, 
except that the requester may reformu-
late the request in an attempt to re-
duce the estimated fees. 

(2) If the requester fails to state a 
limit and the costs are estimated to ex-
ceed $250, the requester shall be noti-
fied of the estimated costs, broken 
down by search, review and duplication 
fees, and must pay such amount prior 
to the processing of the request, or pro-
vide satisfactory assurance of full pay-
ment if the requester has a history of 
prompt payment of FOIA fees. Alter-
natively, the requester may reformu-
late the request in such a way as to 
constitute a request for responsive 
records at a reduced fee. 

(3) The Council reserves the right to 
request advance payment after a re-
quest is processed and before records 
are released. 

(4) If a requester previously has failed 
to pay a fee within thirty (30) calendar 
days of the date of the billing, the re-
quester shall be required to pay the full 
amount owed plus any applicable inter-
est, and to make an advance payment 
of the full amount of the estimated fee 
before the Council begins to process a 
new request or the pending request. 

(5) When the Council acts under para-
graphs (g)(1) through (4) of this section, 
the administrative time limits of twen-
ty (20) days (excluding Saturdays, Sun-
days, and legal public holidays) from 
receipt of initial requests or appeals, 
plus extensions of these time limits, 
shall begin only after any applicable 
fees have been paid (in the case of para-
graphs (g)(2), (g)(3), or (g)(4)), a written 
agreement to pay fees has been pro-
vided (in the case of paragraph (g)(1)), 
or a request has been reformulated (in 
the case of paragraphs (g)(1) or (g)(2)). 

(h) Form of payment. Payment may be 
made by check or money order paid to 
the Treasurer of the United States. 
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(i) Charging interest. The Council may 
charge interest on any unpaid bill 
starting on the 31st day following the 
date of billing the requester. Interest 
charges will be assessed at the rate 
provided in 31 U.S.C. 3717 and will ac-
crue from the date of the billing until 
payment is received by the Council. 
The Council will follow the provisions 
of the Debt Collection Act of 1982 (Pub. 
L. 97–365, 96 Stat. 1749), as amended, 
and its administrative procedures, in-
cluding the use of consumer reporting 
agencies, collection agencies, and off-
set. 

(j) Aggregating requests. If the Council 
reasonably determines that a requester 
or a group of requesters acting to-
gether is attempting to divide a re-
quest into a series of requests for the 
purpose of avoiding fees, the Council 
may aggregate those requests and 
charge accordingly. The Council may 
presume that multiple requests involv-
ing related matters submitted within a 
thirty (30) calendar day period have 
been made in order to avoid fees. The 
Council shall not aggregate multiple 
requests involving unrelated matters. 

PART 1310—AUTHORITY TO RE-
QUIRE SUPERVISION AND REGU-
LATION OF CERTAIN NONBANK 
FINANCIAL COMPANIES 

Subpart A—General 

Sec. 
1310.1 Authority and purpose. 
1310.2 Definitions. 

Subpart B—Determinations 

1310.10 Council determinations regarding 
nonbank financial companies. 

1310.11 Considerations in making proposed 
and final determinations. 

1310.12 Anti-evasion provision. 

Subpart C—Information Collection; Pro-
posed and Final Determinations; Evi-
dentiary Hearings 

1310.20 Council information collection; con-
sultation; coordination; confidentiality. 

1310.21 Proposed and final determinations; 
notice and opportunity for an evi-
dentiary hearing. 

1310.22 Emergency exception to § 1310.21. 
1310.23 Council reevaluation and rescission 

of determinations. 

APPENDIX A TO PART 1310—FINANCIAL STA-
BILITY OVERSIGHT COUNCIL GUIDANCE FOR 
NONBANK FINANCIAL COMPANY DETER-
MINATIONS 

AUTHORITY: 12 U.S.C. 5321; 12 U.S.C. 5322; 12 
U.S.C. 5323. 

SOURCE: 77 FR 21651, Apr. 11, 2012, unless 
otherwise noted. 

Subpart A—General 
§ 1310.1 Authority and purpose. 

(a) Authority. This part is issued by 
the Council under sections 111, 112 and 
113 of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act 
(‘‘Dodd-Frank Act’’) (12 U.S.C. 5321, 
5322, and 5323). 

(b) Purpose. The principal purposes of 
this part are to set forth the standards 
and procedures governing Council de-
terminations under section 113 of the 
Dodd-Frank Act (12 U.S.C. 5323), in-
cluding whether material financial dis-
tress at a nonbank financial company, 
or the nature, scope, size, scale, con-
centration, interconnectedness, or mix 
of the activities of the nonbank finan-
cial company, could pose a threat to 
the financial stability of the United 
States, and whether a nonbank finan-
cial company shall be supervised by the 
Board of Governors and shall be subject 
to prudential standards in accordance 
with title I of the Dodd-Frank Act. 

§ 1310.2 Definitions. 
The terms used in this part have the 

following meanings— 
Board of Governors. The term ‘‘Board 

of Governors’’ means the Board of Gov-
ernors of the Federal Reserve System. 

Commission. The term ‘‘Commission’’ 
means the Securities and Exchange 
Commission, except in the context of 
the Commodity Futures Trading Com-
mission. 

Council. The term ‘‘Council’’ means 
the Financial Stability Oversight 
Council. 

Federal Insurance Office. The term 
‘‘Federal Insurance Office’’ means the 
office established within the Depart-
ment of the Treasury by section 502(a) 
of the Dodd-Frank Act (31 U.S.C. 301 
(note)). 

Foreign nonbank financial company. 
The term ‘‘foreign nonbank financial 
company’’ means a company (other 
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